IAC 1/25/23 Emergency Management[605] Analysis, p.1

HOMELAND SECURITY AND EMERGENCY
MANAGEMENT DEPARTMENT][605]

[Prior to 12/23/92, see Disaster Services Division[607]; renamed Emergency Management Division by
1992 Towa Acts, chapter 1139, section 21]
[Prior to 3/31/04, see Emergency Management Division[605]; renamed Homeland Security and Emergency Management
Division by 2003 Iowa Acts, chapter 179, section 157]
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CHAPTER 1

ORGANIZATION
[Prior to 4/18/90, Public Defense Department[650], Ch 5]
[Prior to 5/12/93, Disaster Services Division[607], Ch 1]

605—1.1(29C) Description. The homeland security and emergency management department is created
in Towa Code chapter 29C. The homeland security and emergency management department shall be
under the management of a director appointed by the governor. The director shall be vested with the
authority to administer homeland security and emergency management affairs in this state and shall be
responsible for preparing and executing the homeland security and emergency management programs
of this state subject to the direction of the governor. The director, upon the direction of the governor,
shall: prepare a comprehensive plan and emergency management program for homeland security,
disaster preparedness, response, mitigation, recovery, emergency operation, and emergency resource
management of this state; make such studies and surveys of the industries, resources and facilities in this
state as may be necessary to ascertain the capabilities of the state for disaster recovery, disaster planning
and operations, and emergency resource management, and to plan for the most efficient emergency
use thereof; provide technical assistance to any local emergency management commission or joint
commission requiring such assistance in the development of an emergency management program; and
implement planning and training for emergency response teams as mandated by the federal government
under the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 as
amended by the Superfund Amendments and Reauthorization Act of 1986 42 U.S.C. § 9601 et seq.
The director, with the approval of the governor, may employ a deputy administrator and such technical,
clerical, stenographic and other personnel and make such expenditures within the appropriation or
from other funds made available to the department for purposes of homeland security and emergency

management, as may be necessary to administer the purposes of lowa Code chapters 29C, 30, and 34A.
[ARC 8932B, IAB 7/14/10, effective 8/18/10; ARC 2292C, IAB 12/9/15, effective 1/13/16]

605—1.2(29C) Definitions. The following definitions are applicable to the homeland security and
emergency management department:

“Comprehensive countywide emergency operations plan” means documents which describe the
actions to be taken to lessen the effects of, prepare for, respond to and recover from a disaster by county
and city governments, quasi-government agencies, and private organizations which have emergency
operations responsibility. The plan is multihazard in scope (covers all hazards for the county) and
provides for a coordinated effort. It references authority, assigns functional responsibilities, provides
for direction and control, and the effective use of resources.

“Department” means the homeland security and emergency management department.

“Director” means the director of the homeland security and emergency management department.

“Disaster” means human-caused, technological or natural occurrences, such as fire, flood, drought,
earthquake, tornado, windstorm, hazardous substance or nuclear power plant accident or incident, which
threaten the public peace, health and safety of the people or which damage or destroy public or private
property. The term includes terrorism, enemy attack, sabotage, or other hostile action from without the
state.

“Emergency” means a sudden, generally unexpected occurrence or set of circumstances demanding
immediate action to protect life or property. Such actions are normally handled in a routine manner by
law enforcement, fire protection, public works, utilities, and emergency medical services.

“Emergency management” means lessening the effects of, preparations for, operations during, and
recovery from natural, technological or human-caused disasters. These actions are broad in scope and
include, but are not limited to: disaster plans, mitigation, preparedness, response, warning, emergency
operations, training, exercising, research, rehabilitation, and recovery activities.

“Emergency management performance grant program” means a program by which federal funds
are utilized to pay no more than 50 percent of the salaries, benefits, travel, and office expenses incurred
in the administration of the state and local emergency management program.


https://www.legis.iowa.gov/docs/ico/chapter/2017/29C.pdf
https://www.legis.iowa.gov/docs/ico/chapter/2017/29C.pdf
https://www.legis.iowa.gov/docs/ico/chapter/2017/30.pdf
https://www.legis.iowa.gov/docs/ico/chapter/2017/34A.pdf
https://www.legis.iowa.gov/docs/aco/arc/8932B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2292C.pdf
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“Homeland security” means the detection, prevention, preemption, and deterrence of and protection
from attacks targeted at state territory, population, and infrastructure.

“Joint commissions” means two or more local emergency management commissions acting as a
joint commission for the coordination and administration of emergency management.

“Local commission” means the local emergency management commission.

“Mitigation” means any action taken to reduce or eliminate the long-term risk to human life and
property from hazards. Examples of mitigation activities include building codes, land use management,
floodplain management, building of protective structures such as flood walls, public education, research,
risk mapping, safety codes, and statutes and ordinances.

“Preparedness” means any activity taken in advance of an emergency or disaster that improves
emergency readiness posture and develops or expands operational capabilities. Examples of
preparedness activities include, but are not limited to, continuity of government, emergency alert
and warning systems, emergency communications, emergency operations centers, comprehensive
countywide emergency operations plans, emergency public information materials, exercise of plans and
systems, hazard analysis, mutual aid agreements, resource management, and the training and equipping
of personnel.

“Recovery” means short-term activity to return vital life support systems to minimum operating
standards and long-term activity designed to return the affected people and areas to their predisaster
conditions. Examples of recovery activity are crisis counseling, damage assessment, debris clearance,
decontamination, disaster insurance payments, disaster loans and grants, disaster unemployment
assistance, public information, community outreach, temporary housing, and reconstruction.

“Response” means any action taken immediately before, during, or directly after an emergency or
disaster occurs, which is intended to save lives, minimize injuries, lessen property and environmental
damage and enhance the effectiveness of recovery. Examples of response activity include rendering
of assistance by emergency responders, activation of the emergency operations center, emergency alert
system activation, emergency instructions to the public, emergency plan implementation, public official
alerting, evacuation, sheltering of victims, search and rescue, resource mobilization, and warning system

activation.
[ARC 8932B, IAB 7/14/10, effective 8/18/10; ARC 2292C, IAB 12/9/15, effective 1/13/16]

605—1.3(29C) Facilitating business rapid response to state-declared disasters. The implementation
of business rapid response to state-declared disasters is addressed in the rules of the Iowa secretary of

state in 721—Chapter 12 and the lowa department of revenue in 701—Chapter 242.
[ARC 3056C, 1AB 5/10/17, effective 6/14/17)

605—1.4(29C) Disaster case management grant fund and program. The implementation of the
disaster case management grant fund and program is addressed in the rules of the lowa department of

human services in 441—Chapter 58.
[ARC 3056C, IAB 5/10/17, effective 6/14/17]

605—1.5(29C) Disaster aid individual assistance grant fund. The implementation of the disaster aid
individual assistance grant fund is addressed in the rules of the lowa department of human services in

441—Chapter 58.
[ARC 3056C, IAB 5/10/17, effective 6/14/17)

These rules are intended to implement lowa Code chapters 29C, 30 and 34A.
[Filed 4/29/77, Notice 1/12/77—published 5/18/77, effective 6/22/77]
[Filed 3/20/90, Notice 2/7/90—published 4/18/90, effective 5/23/90]
[Filed 4/22/93, Notice 3/17/93—published 5/12/93, effective 6/16/93]
[Filed 7/18/00, Notice 5/17/00—published 8/9/00, effective 9/13/00]
[Filed Without Notice ARC 8932B, IAB 7/14/10, effective 8/18/10]
[Filed ARC 2292C (Notice ARC 2187C, IAB 10/14/15), IAB 12/9/15, effective 1/13/16]
[Filed ARC 3056C (Notice ARC 2964C, IAB 3/15/17), IAB 5/10/17, effective 6/14/17]


https://www.legis.iowa.gov/docs/aco/arc/8932B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2292C.pdf
https://www.legis.iowa.gov/docs/iac/chapter/721.12.pdf
https://www.legis.iowa.gov/docs/iac/chapter/701.242.pdf
https://www.legis.iowa.gov/docs/aco/arc/3056C.pdf
https://www.legis.iowa.gov/docs/iac/chapter/441.58.pdf
https://www.legis.iowa.gov/docs/aco/arc/3056C.pdf
https://www.legis.iowa.gov/docs/iac/chapter/441.58.pdf
https://www.legis.iowa.gov/docs/aco/arc/3056C.pdf
https://www.legis.iowa.gov/docs/ico/chapter/29C.pdf
https://www.legis.iowa.gov/docs/ico/chapter/30.pdf
https://www.legis.iowa.gov/docs/ico/chapter/34A.pdf
https://www.legis.iowa.gov/docs/aco/arc/8932B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2292C.pdf
https://www.legis.iowa.gov/docs/aco/arc/2187C.pdf
https://www.legis.iowa.gov/docs/aco/arc/3056C.pdf
https://www.legis.iowa.gov/docs/aco/arc/2964C.pdf

IAC 12/9/15 Emergency Management[605] Ch 2, p.1

CHAPTER 2
PETITIONS FOR RULE MAKING

605—2.1(17A) Petition for rule making. Any person or agency may file a petition for rule making
with the department at the Homeland Security and Emergency Management Department, 7900 Hickman
Road, Suite 500, Windsor Heights, lowa 50324. A petition is deemed filed when it is received by
that office. The department must provide the petitioner with a file-stamped copy of the petition if the
petitioner provides the department an extra copy for this purpose. The petition must be typewritten or
legibly handwritten in ink and must substantially conform to the following form:

HOMELAND SECURITY AND EMERGENCY MANAGEMENT DEPARTMENT

Petition by (Name of Petitioner)

for the (adoption, amendment, or PETITION FOR
repeal) of rules relating to RULE MAKING
(state subject matter).

The petition must provide the following information:

1. A statement of the specific rule-making action sought by the petitioner including the text or a
summary of the contents of the proposed rule or amendment to a rule and, if it is a petition to amend or
repeal a rule, a citation and the relevant language to the particular portion or portions of the rule proposed
to be amended or repealed.

2. A citation to any law deemed relevant to the department’s authority to take the action urged or
to the desirability of that action.

3. A brief summary of the petitioner’s arguments in support of the action urged in the petition.

4. A brief summary of any data supporting the action urged in the petition.

5. The names and addresses of other persons, or a description of any class of persons, known by
petitioner to be affected by or interested in, the proposed action which is the subject of the petition.

6. Any request by petitioner for a meeting provided by rule 605—2.4(17A).

2.1(1) The petition must be dated and signed by the petitioner or the petitioner’s representative. It
must also include the name, mailing address, and telephone number of the petitioner and petitioner’s
representative, and a statement indicating the person to whom communications concerning the petition
should be directed.

2.1(2) The homeland security and emergency management department may deny a petition because

it does not substantially conform to the required form.
[ARC 8933B, IAB 7/14/10, effective 8/18/10; ARC 2293C, IAB 12/9/15, effective 1/13/16]

605—2.2(17A) Briefs. The petitioner may attach a brief to the petition in support of the action urged in
the petition. The homeland security and emergency management department may request a brief from

the petitioner or from any other person concerning the substance of the petition.
[ARC 8933B, IAB 7/14/10, effective 8/18/10; ARC 2293C, IAB 12/9/15, effective 1/13/16]

605—2.3(17A) Inquiries. Inquiries concerning the status of a petition for rule making may be made to
the Director, Homeland Security and Emergency Management Department, 7900 Hickman Road, Suite

500, Windsor Heights, lowa 50324.
[ARC 8933B, IAB 7/14/10, effective 8/18/10; ARC 2293C, IAB 12/9/15, effective 1/13/16]

605—2.4(17A) Consideration.

2.4(1) Within 14 days after the filing of a petition, the department must submit a copy of the petition
and any accompanying brief to the administrative rules coordinator and to the administrative rules
review committee. Upon request by petitioner in the petition, the homeland security and emergency
management department must schedule a brief and informal meeting between the petitioner and the
department, a member of the department, or a member of the staff of the department to discuss the
petition. The homeland security and emergency management department may request the petitioner to
submit additional information or argument concerning the petition. The department may also solicit


https://www.legis.iowa.gov/docs/iac/rule/605.2.4.pdf
https://www.legis.iowa.gov/docs/aco/arc/8933B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2293C.pdf
https://www.legis.iowa.gov/docs/aco/arc/8933B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2293C.pdf
https://www.legis.iowa.gov/docs/aco/arc/8933B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2293C.pdf
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comments from any person on the substance of the petition. Also, comments on the substance of the
petition may be submitted to the homeland security and emergency management department by any
person.

2.4(2) Within 60 days after the filing of the petition, or within any longer period agreed to by the
petitioner, the homeland security and emergency management department must, in writing, deny the
petition and notify petitioner of its action and the specific grounds for the denial, or grant the petition and
notify petitioner that it has instituted rule-making proceedings on the subject of the petition. Petitioner
shall be deemed notified of the denial or grant of the petition on the date when the department mails or
delivers the required notification to petitioner.

2.4(3) Denial of a petition because it does not substantially conform to the required form does not
preclude the filing of a new petition on the same subject that seeks to eliminate the grounds for the

department’s rejection of the petition.
[ARC 8933B, IAB 7/14/10, effective 8/18/10; ARC 2293C, IAB 12/9/15, effective 1/13/16]

These rules are intended to implement lowa Code chapter 17A.
[Filed 7/18/90, Notice 6/13/90—published 8/8/90, effective 9/12/90]
[Filed 4/22/93, Notice 3/17/93—published 5/12/93, effective 6/16/93]
[Filed 7/18/00, Notice 5/17/00—published 8/9/00, effective 9/13/00]
[Filed Without Notice ARC 8933B, IAB 7/14/10, effective 8/18/10]
[Filed ARC 2293C (Notice ARC 2188C, IAB 10/14/15), IAB 12/9/15, effective 1/13/16]


https://www.legis.iowa.gov/docs/aco/arc/8933B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2293C.pdf
https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
https://www.legis.iowa.gov/docs/aco/arc/8933B.pdf
https://www.legis.iowa.gov/docs/aco/arc/2293C.pdf
https://www.legis.iowa.gov/docs/aco/arc/2188C.pdf
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CHAPTER 3
DECLARATORY ORDERS

605—3.1(17A) Petition for declaratory order. Any person may file a petition with the homeland
security and emergency management department for a declaratory order as to the applicability to
specified circumstances of a statute, rule, or order within the primary jurisdiction of the department at
Homeland Security and Emergency Management Department, 7900 Hickman Road, Suite 500, Windsor
Heights, lowa 50324. A petition is deemed filed when it is received by that office. The department shall
provide the petitioner with a file-stamped copy of the petition if the petitioner provides the department
an extra copy for this purpose. The petition must be typewritten or legibly handwritten in ink and must
substantially conform to the following form:

HOMELAND SECURITY AND EMERGENCY MANAGEMENT DEPARTMENT

Petition by (Name of Petitioner)
for a Declaratory Order on
(Cite provisions of law involved).

PETITION FOR
DECLARATORY ORDER

The petition must provide the following information:

1. A clear and concise statement of all relevant facts on which the order is requested.

2. A citation and the relevant language of the specific statutes, rules, policies, decisions, or orders,
whose applicability is questioned, and any other relevant law.

3. The questions petitioner wants answered, stated clearly and concisely.

4. The answers to the questions desired by the petitioner and a summary of the reasons urged by
the petitioner in support of those answers.

5. The reasons for requesting the declaratory order and disclosure of the petitioner’s interest in the
outcome.

6. A statement indicating whether the petitioner is currently a party to another proceeding
involving the questions at issue and whether, to the petitioner’s knowledge, those questions have been
decided by, are pending determination by, or are under investigation by, any governmental entity.

7.  The names and addresses of other persons, or a description of any class of persons, known by
petitioner to be affected by, or interested in, the questions presented in the petition.

8. Any request by petitioner for a meeting provided for by 3.7(17A).

The petition must be dated and signed by the petitioner or the petitioner’s representative. It
must also include the name, mailing address, and telephone number of the petitioner and petitioner’s
representative and a statement indicating the person to whom communications concerning the petition

should be directed.
[ARC 2294C, IAB 12/9/15, effective 1/13/16]

605—3.2(17A) Notice of petition. Within 15 days after receipt of a petition for a declaratory order, the
homeland security and emergency management department shall give notice of the petition to all persons
not served by the petitioner pursuant to 605—3.6(17A) to whom notice is required by any provision of

law. The department may also give notice to any other persons.
[ARC 2294C, IAB 12/9/15, effective 1/13/16]

605—3.3(17A) Intervention.

3.3(1) Persons who qualify under any applicable provision of law as an intervenor and who file a
petition for intervention within 20 days of the filing of a petition for declaratory order shall be allowed
to intervene in a proceeding for a declaratory order.

3.3(2) Any person who files a petition for intervention at any time prior to the issuance of an order
may be allowed to intervene in a proceeding for a declaratory order at the discretion of the homeland
security and emergency management department.

3.3(3) A petition for intervention shall be filed at the Homeland Security and Emergency
Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, Iowa 50324. Such a


https://www.legis.iowa.gov/docs/iac/rule/605.3.7.pdf
https://www.legis.iowa.gov/docs/aco/arc/2294C.pdf
https://www.legis.iowa.gov/docs/iac/rule/605.3.6.pdf
https://www.legis.iowa.gov/docs/aco/arc/2294C.pdf
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petition is deemed filed when it is received by that office. The department will provide the petitioner
with a file-stamped copy of the petition for intervention if the petitioner provides an extra copy for
this purpose. A petition for intervention must be typewritten or legibly handwritten in ink and must
substantially conform to the following form:

HOMELAND SECURITY AND EMERGENCY MANAGEMENT DEPARTMENT

Petition by (Name of Original Petitioner)
for a Declaratory Order on (Cite provisions
of law cited in original petition).

PETITION FOR
INTERVENTION

The petition for intervention must provide the following information:

1. Facts supporting the intervenor’s standing and qualifications for intervention.

2. The answers urged by the intervenor to the question or questions presented and a summary of
the reasons urged in support of those answers.

3. Reasons for requesting intervention and disclosure of the intervenor’s interest in the outcome.

4. A statement indicating whether the intervenor is currently a party to any proceeding involving
the questions at issue and whether, to the intervenor’s knowledge, those questions have been decided by,
are pending determination by, or are under investigation by, any governmental entity.

5. The names and addresses of any additional persons, or a description of any additional class of
persons, known by the intervenor to be affected by, or interested in, the questions presented.

6.  Whether the intervenor consents to be bound by the determination of the matters presented in
the declaratory order proceeding.

The petition must be dated and signed by the intervenor or the intervenor’s representative. It
must also include the name, mailing address, and telephone number of the intervenor and intervenor’s

representative, and a statement indicating the person to whom communications should be directed.
[ARC 2294C, 1AB 12/9/15, effective 1/13/16]

605—3.4(17A) Briefs. The petitioner or any intervenor may file a brief in support of the position urged.
The homeland security and emergency management department may request a brief from the petitioner,

any intervenor, or any other person concerning the questions raised.
[ARC 2294C, TAB 12/9/15, effective 1/13/16]

605—3.5(17A) Inquiries. Inquiries concerning the status of a declaratory order proceeding may be made
to the Director, Homeland Security and Emergency Management Department, 7900 Hickman Road,

Suite 500, Windsor Heights, lowa 50324.
[ARC 2294C, 1AB 12/9/15, effective 1/13/16]

605—3.6(17A) Service and filing of petitions and other papers.

3.6(1) When service required. Except where otherwise provided by law, every petition for
declaratory order, petition for intervention, brief, or other paper filed in a proceeding for a declaratory
order shall be served upon each of the parties of record to the proceeding, and on all other persons
identified in the petition for declaratory order or petition for intervention as affected by or interested in
the questions presented, simultaneously with their filing. The party filing a document is responsible for
service on all parties and other affected or interested persons.

3.6(2) Filing—when required. All petitions for declaratory orders, petitions for intervention, briefs,
or other papers in a proceeding for a declaratory order shall be filed with the Homeland Security
and Emergency Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, lowa
50324. All petitions, briefs, or other papers that are required to be served upon a party shall be filed
simultaneously with the department.

3.6(3) Method of service, time of filing, and proof of mailing. Method of service, time of filing, and

proof of mailing shall be as provided by rule 605—6.12(17A).
[ARC 2294C, TAB 12/9/15, effective 1/13/16]
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605—3.7(17A) Consideration. Upon request by petitioner, the homeland security and emergency
management department must schedule a brief and informal meeting between the original petitioner,
all intervenors, and the department, a member of the department, or a member of the staff of the
department, to discuss the questions raised. The department may solicit comments from any person on
the questions raised. Also, comments on the questions raised may be submitted to the department by

any person.
[ARC 2294C, IAB 12/9/15, effective 1/13/16]

605—3.8(17A) Action on petition.

3.8(1) Within the time allowed by Iowa Code section 17A.9(5), after receipt of a petition for a
declaratory order, the director or designee shall take action on the petition as required by lowa Code
section 17A.9(5).

3.8(2) The date of issuance of an order or of a refusal to issue an order is as defined in rule

605—6.2(17A).
[ARC 2294C, IAB 12/9/15, effective 1/13/16]

605—3.9(17A) Refusal to issue order.

3.9(1) The homeland security and emergency management department shall not issue a declaratory
order where prohibited by Iowa Code section 17A.9(1) and may refuse to issue a declaratory order on
some or all questions raised for the following reasons:

1. The petition does not substantially comply with the required form.

2. The petition does not contain facts sufficient to demonstrate that the petitioner will be aggrieved
or adversely affected by the failure of the department to issue an order.

3. The department does not have jurisdiction over the questions presented in the petition.

4. The questions presented by the petition are also presented in a current rule making, contested
case, or other agency or judicial proceeding, that may definitively resolve them.

5. The questions presented by the petition would more properly be resolved in a different type of
proceeding or by another body with jurisdiction over the matter.

6. The facts or questions presented in the petition are unclear, overbroad, insufficient, or otherwise
inappropriate as a basis upon which to issue an order.

7. There is no need to issue an order because the questions raised in the petition have been settled
due to a change in circumstances.

8.  The petition is not based upon facts calculated to aid in the planning of future conduct but is,
instead, based solely upon prior conduct in an effort to establish the effect of that conduct or to challenge
a department decision already made.

9. The petition requests a declaratory order that would necessarily determine the legal rights,
duties, or responsibilities of other persons who have not joined in the petition, intervened separately,
or filed a similar petition and whose position on the questions presented may fairly be presumed to be
adverse to that of petitioner.

10. The petitioner requests the homeland security and emergency management department to
determine whether a statute is unconstitutional on its face.

3.9(2) A refusal to issue a declaratory order must indicate the specific grounds for the refusal and
constitutes final department action on the petition.

3.9(3) Refusal to issue a declaratory order pursuant to this provision does not preclude the filing of

a new petition that seeks to eliminate the grounds for the refusal to issue an order.
[ARC 2294C, 1AB 12/9/15, effective 1/13/16]

605—3.10(17A) Contents of declaratory order—effective date. In addition to the order itself, a
declaratory order must contain the date of its issuance, the name of petitioner and all intervenors, the
specific statutes, rules, policies, decisions, or orders involved, the particular facts upon which it is
based, and the reasons for its conclusion.

A declaratory order is effective on the date of issuance.
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605—3.11(17A) Copies of orders. A copy of all orders issued in response to a petition for a declaratory
order shall be mailed promptly to the original petitioner and all intervenors.

605—3.12(17A) Effect of a declaratory order. A declaratory order has the same status and binding
effect as a final order issued in a contested case proceeding. It is binding on the homeland security
and emergency management department, the petitioner, and any intervenors and is applicable only in
circumstances where the relevant facts and the law involved are indistinguishable from those on which
the order was based. As to all other persons, a declaratory order serves only as precedent and is not
binding on the homeland security and emergency management department. The issuance of a declaratory

order constitutes final agency action on the petition.
[ARC 2294C, 1AB 12/9/15, effective 1/13/16]

These rules are intended to implement lowa Code chapter 17A.
[Filed 7/18/90, Notice 6/13/90—published 8/8/90, effective 9/12/90]
[Filed 4/22/93, notice 3/17/93—published 5/12/93, effective 6/16/93]
[Filed 7/18/00, Notice 5/17/00—published 8/9/00, effective 9/13/00]
[Filed ARC 2294C (Notice ARC 2189C, IAB 10/14/15), IAB 12/9/15, effective 1/13/16]
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CHAPTER 4
AGENCY PROCEDURE FOR RULE MAKING

605—4.1(17A) Adoption by reference. The homeland security and emergency management
department hereby adopts the agency procedure for rule making segment of the Uniform
Rules on Agency Procedure, which are found on the general assembly’s Web site at
https://www.legis.iowa.gov/DOCS/Rules/Current/UniformRules.pdf and which are printed in the first
volume of the lowa Administrative Code, with the following amendments:

1. In lieu of the words “(commission, board, council, director)” insert “director”.

2. Inlieu of the words “(specify time period)” insert “one year”.

3. In lieu of the words “(identify office and address)” insert “Director, Homeland Security and
Emergency Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, Iowa 50324

4. In lieu of the words “(designate office and telephone number)” insert “the director at
(515)725-3231”.

5. In lieu of the words “(designate office)” insert “Homeland Security and Emergency
Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, lowa 50324,

6. In lieu of the words “(specify the office and address)” insert “Homeland Security and
Emergency Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, lowa 50324”.

7. In lieu of the words “(agency head)” insert “director”.
[ARC 2295C, 1AB 12/9/15, effective 1/13/16]

These rules are intended to implement lowa Code chapter 17A.
[Filed 4/29/77, Notice 1/12/77—published 5/18/77, effective 6/22/77]
[Filed 7/18/90, Notice 6/13/90—published 8/8/90, effective 9/12/90]
[Filed 4/22/93, Notice 3/17/93—published 5/12/93, effective 6/16/93]
[Filed 7/18/00, Notice 5/17/00—published 8/9/00, effective 9/13/00]
[Filed ARC 2295C (Notice ARC 2190C, IAB 10/14/15), IAB 12/9/15, effective 1/13/16]



https://www.legis.iowa.gov/DOCS/Rules/Current/UniformRules.pdf
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Ch4,p.2 Emergency Management[605] IAC 12/9/15



IAC 12/23/15 Emergency Management[605] Ch 5, p.1

CHAPTER 5
FAIR INFORMATION PRACTICES

605—5.1(17A) Adoption by reference. The homeland security and emergency management
department hereby adopts the fair information practices segment of the Uniform
Rules on Agency Procedure, which are found on the general assembly’s Web site at
https://www.legis.iowa.gov/DOCS/Rules/Current/UniformRules.pdf and which are printed in the first
volume of the lowa Administrative Code, with the following amendments:

1. In lieu of the words “(official or body issuing these rules)” insert “Homeland Security and
Emergency Management Department”.

2. Inlieu of the words “(insert agency head)” insert “director”.

3. In lieu of the words “(insert agency name and address)” insert “Homeland Security and
Emergency Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, lowa 50324

4. In lieu of the words “(insert customary office hours and, if agency does not have customary
office hours of at least thirty hours per week, insert hours specified in lowa Code section 22.4)” insert
the words “at any time from 9 a.m. to 12 noon and from 1 to 4 p.m., Monday through Friday, excluding
legal holidays, unless the person exercising such right and the lawful custodian agree on a different time”.

5. In lieu of the words “(specify time period)” insert the words “30 minutes”.

6. In lieu of the words “(designate office)” insert the words “Homeland Security and Emergency
Management Department, 7900 Hickman Road, Suite 500, Windsor Heights, lowa 50324”.

7. Delete the words “(and, where applicable, the time period during which the record may be
disclosed)”.

8. Delete the words “(Additional requirements may be necessary for special classes of records.)”.

9. Insert at the end of rule 605—5.7(17A,22) the following new sentence: “For federal records
maintained by the homeland security and emergency management department, a subject will provide a
Privacy Act release in accordance with the requirements of Title 5 United States Code, Section 552, in
writing, and signed by the subject of the record.”

10. Delete the words “(Each agency should revise its forms to provide this information.)”.

11. Insert at the end of rule 605—5.8(17A,22) the following new sentence: “For federal records
and forms, the United States government’s determination of routine use and the consequences of
failure to provide required or optional information as requested shall be provided to the supplier of the
information.”

12. Insert the following new rule:
[ARC 2324C, TAB 12/23/15, effective 1/27/16]

605—5.9(17A,22) Federal records. Pursuant to Iowa Code section 22.9, the department finds that
maintenance, use, or disclosure of federal records described in this rule, except as allowed by federal
law and regulation, would result in denial of United States government funds, services and essential
information that would otherwise definitely be available and that have been available to the department
in the past. The department has authority to enter into agreements and contracts to obtain funds pursuant
to Iowa Code chapter 29C. The department makes such agreements and contracts with the Federal
Emergency Management Agency (FEMA) under the authority of Public Law 93-288 (the Robert T.
Stafford Disaster Relief and Emergency Assistance Act) and an Emergency Management Performance
Grant Agreement which specify categories of records and information that must be kept confidential.
In addition, 44 CFR 5.71 specifies categories of records that are exempt from disclosure under 5
U.S.C. 552. These records include those containing personally identifiable information concerning
applicants to individual assistance and mitigation assistance programs that are administered by the state
under a presidentially declared disaster. Nuclear Regulatory Commission Title 10 CFR 73.21 relates
to the physical protection of nuclear power plants and materials. This regulation requires that certain
information contained in plans and documents on file with the department be kept confidential and
include information concerning the physical protection at fixed sites; physical protection in transit;

inspections, audits and evaluations; and correspondence insofar as it contains safeguards information.
[ARC 2324C, TAB 12/23/15, effective 1/27/16]


https://www.legis.iowa.gov/DOCS/Rules/Current/UniformRules.pdf
https://www.legis.iowa.gov/docs/ico/section/22.4.pdf
https://www.legis.iowa.gov/docs/iac/rule/605.5.7.pdf
https://www.legis.iowa.gov/docs/iac/rule/605.5.8.pdf
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[Filed 4/29/88, Notice 3/23/88—published 5/18/88, effective 6/22/88]
[Filed 3/20/90, Notice 2/7/90—published 4/18/90, effective 5/23/90]
[Filed 4/22/93, Notice 3/17/93—published 5/12/93, effective 6/16/93]
[Filed 7/18/00, Notice 5/17/00—published 8/9/00, effective 9/13/00]
[Filed ARC 2324C (Notice ARC 2216C, IAB 10/28/15), IAB 12/23/15, eftective 1/27/16]
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CHAPTER 6
CONTESTED CASES

605—6.1(17A) Scope and applicability. This chapter applies to contested case proceedings conducted

by the homeland security and emergency management department.
[ARC 2325C, 1AB 12/23/15, effective 1/27/16]

605—6.2(17A) Definitions. Except where otherwise specifically defined by law:

“Contested case” means a proceeding defined by lowa Code section 17A.2(5) and includes any
matter defined as a no factual dispute contested case under lowa Code section 17A.10A.

“Issuance” means the date of mailing of a decision or order or date of delivery if service is by other
means unless another date is specified in the order.

“Party” means each person or agency named or admitted as a party or properly seeking and entitled
as of right to be admitted as a party.

“Presiding officer” means the director of the homeland security and emergency management
department or the director’s designee.

“Proposed decision” means the presiding officer’s recommended findings of fact, conclusions of

law, decision, and order in a contested case in which the administrator did not preside.
[ARC 2325C, IAB 12/23/15, effective 1/27/16]

605—6.3(17A) Time requirements.

6.3(1) Time shall be computed as provided in lowa Code subsection 4.1(34).

6.3(2) For good cause, the presiding officer may extend or shorten the time to take any action, except
as precluded by statute or by rule. Except for good cause stated in the record, before extending or
shortening the time to take any action, the presiding officer shall afford all parties an opportunity to be
heard or to file written arguments.

605—6.4(17A) Requests for contested case proceeding. Any person claiming an entitlement to a
contested case proceeding shall file a written request for such a proceeding within the time specified
by the particular rules or statutes governing the subject matter or, in the absence of such law, the time
specified in the agency action in question.

The request for a contested case proceeding should state the name and address of the requester,
identify the specific agency action which is disputed, and where the requester is represented by a lawyer
identify the provisions of law or precedent requiring or authorizing the holding of a contested case
proceeding in the particular circumstances involved, and include a short and plain statement of the issues
of material fact in dispute.

605—6.5(17A) Notice of hearing.

6.5(1) Delivery. Delivery of the notice of hearing constitutes the commencement of the contested
case proceeding. Delivery may be executed by:

a. Personal service as provided in the lowa Rules of Civil Procedure; or

b.  Certified mail, return receipt requested; or

c.  First-class mail; or

d.  Publication, as provided in the Iowa Rules of Civil Procedure.

6.5(2) Contents. The notice of hearing shall contain the following information:

a. A statement of the time, place, and nature of the hearing;

b. A statement of the legal authority and jurisdiction under which the hearing is to be held;

c. A reference to the particular sections of the statutes and rules involved;

d. A short and plain statement of the matters asserted. If the agency or other party is unable to state
the matters in detail at the time the notice is served, the initial notice may be limited to a statement of the
issues involved. Thereafter, upon application, a more definite and detailed statement shall be furnished,;

e.  Identification of all parties including the name, address and telephone number of the person
who will act as advocate for the agency or the state and of parties’ counsel where known;
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f Reference to the procedural rules governing conduct of the contested case proceeding;

g Reference to the procedural rules governing informal settlement;

h.  Identification of the presiding officer, if known. If not known, a description of who will serve as
presiding officer (e.g., agency head, members of multimembered agency head, administrative law judge
from the department of inspections and appeals); and

i.  Notification of the time period in which a party may request, pursuant to lowa Code section
17A.11(1) and rule 6.6(17A), that the presiding officer be an administrative law judge.

605—6.6(17A) Presiding officer.

6.6(1) Any party who wishes to request that the presiding officer assigned to render a proposed
decision be an administrative law judge employed by the department of inspections and appeals must
file a written request within 20 days after service of a notice of hearing which identifies or describes the
presiding officer as the agency head or members of the agency.

6.6(2) The agency may deny the request only upon a finding that one or more of the following apply:

a. Neither the agency nor any officer of the agency under whose authority the contested case is to
take place is a named party to the proceeding or a real party in interest to that proceeding.

b.  There is a compelling need to expedite issuance of a final decision in order to protect the public
health, safety, or welfare.

c¢.  The case involves significant policy issues of first impression that are inextricably intertwined
with the factual issues presented.

d.  The demeanor of the witnesses is likely to be dispositive in resolving the disputed factual issues.

e.  Funds are unavailable to pay the costs of an administrative law judge and an interagency appeal.

/- The request was not timely filed.

g The request is not consistent with a specified statute.

6.6(3) The agency shall issue a written ruling specifying the grounds for its decision within 20 days
after a request for an administrative law judge is filed.

6.6(4) Except as provided otherwise by another provision of law, all rulings by an administrative
law judge acting as presiding officer are subject to appeal to the agency. A party must seek any available
intra-agency appeal in order to exhaust adequate administrative remedies.

6.6(5) Unless otherwise provided by law, agency heads and members of multimembered agency
heads, when reviewing a proposed decision upon intra-agency appeal, shall have the powers of and shall
comply with the provisions of this chapter which apply to presiding officers.

605—6.7(17A) Waiver of procedures. Unless otherwise precluded by law, the parties in a contested
case proceeding may waive any provision of this chapter. However, the agency in its discretion may
refuse to give effect to such a waiver when it deems the waiver to be inconsistent with the public interest.

605—6.8(17A) Telephone proceedings. The presiding officer may resolve preliminary procedural
motions by telephone conference in which all parties have an opportunity to participate. Other
telephone proceedings may be held with the consent of all parties. The presiding officer will determine
the location of the parties and witnesses for telephone hearings. The convenience of the witnesses or
parties, as well as the nature of the case, will be considered when location is chosen.

605—6.9(17A) Disqualification.

6.9(1) A presiding officer or other person shall withdraw from participation in the making of any
proposed or final decision in a contested case if that person:

a. Has a personal bias or prejudice concerning a party or a representative of a party;

b.  Has personally investigated, prosecuted or advocated in connection with that case, the specific
controversy underlying that case, another pending factually related contested case, or a pending factually
related controversy that may culminate in a contested case involving the same parties;
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c.  Issubject to the authority, direction or discretion of any person who has personally investigated,
prosecuted or advocated in connection with that contested case, the specific controversy underlying that
contested case, or a pending factually related contested case or controversy involving the same parties;

d. Has acted as counsel to any person who is a private party to that proceeding within the past two
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;

/- Has aspouse or relative within the third degree of relationship that (1) is a party to the case, or
an officer, director or trustee of a party; (2) is a lawyer in the case; (3) is known to have an interest that
could be substantially affected by the outcome of the case; or (4) is likely to be a material witness in the
case; or

g Has any other legally sufficient cause to withdraw from participation in the decision making in
that case.

6.9(2) The term “personally investigated” means taking affirmative steps to interview witnesses
directly or to obtain documents or other information directly. The term “personally investigated” does
not include general direction and supervision of assigned investigators, unsolicited receipt of information
which is relayed to assigned investigators, review of another person’s investigative work product in the
course of determining whether there is probable cause to initiate a proceeding, or exposure to factual
information while performing other agency functions, including fact gathering for purposes other than
investigation of the matter which culminates in a contested case. Factual information relevant to the
merits of a contested case received by a person who later serves as presiding officer in that case shall be
disclosed if required by lowa Code section 17A.17(3) and subrules 6.9(3) and 6.23(9).

6.9(3) In a situation where a presiding officer or other person knows of information which might
reasonably be deemed to be a basis for disqualification and decides voluntary withdrawal is unnecessary,
that person shall submit the relevant information for the record by affidavit and shall provide for the
record a statement of the reasons for the determination that withdrawal is unnecessary.

6.9(4) If a party asserts disqualification on any appropriate grounds, including those listed in subrule
6.9(1), the party shall file a motion supported by an affidavit pursuant to lowa Code section 17A.17(7).
The motion must be filed as soon as practicable after the reason alleged in the motion becomes known
to the party.

If, during the course of the hearing, a party first becomes aware of evidence of bias or other grounds
for disqualification, the party may move for disqualification but must establish the grounds by the
introduction of evidence into the record.

If the presiding officer determines that disqualification is appropriate, the presiding officer or other
person shall withdraw. If the presiding officer determines that withdrawal is not required, the presiding
officer shall enter an order to that effect. A party asserting disqualification may seek an interlocutory
appeal under rule 6.25(17A) and seek a stay under rule 6.29(17A).

605—6.10(17A) Consolidation—severance.

6.10(1) Consolidation. The presiding officer may consolidate any or all matters at issue in two or
more contested case proceedings where (a) the matters at issue involve common parties or common
questions of fact or law; (b) consolidation would expedite and simplify consideration of the issues
involved; and (c) consolidation would not adversely affect the rights of any of the parties to those
proceedings.

6.10(2) Severance. The presiding officer may, for good cause shown, order any contested case
proceedings or portions thereof severed.

605—6.11(17A) Pleadings.

6.11(1) Pleadings may be required by rule, by the notice of hearing, or by order of the presiding
officer.

6.11(2) Petition.
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a. Any petition required in a contested case proceeding shall be filed within 20 days of delivery
of the notice of hearing or subsequent order of the presiding officer, unless otherwise ordered.

b. A petition shall state in separately numbered paragraphs the following:

(1) The persons or entities on whose behalf the petition is filed;

(2) The particular provisions of statutes and rules involved;

(3) The relief demanded and the facts and law relied upon for such relief; and

(4) The name, address and telephone number of the petitioner and the petitioner’s attorney, if any.

6.11(3) Answer. An answer shall be filed within 20 days of service of the petition unless otherwise
ordered. A party may move to dismiss or apply for a more definite and detailed statement when
appropriate.

An answer shall show on whose behalf it is filed and specifically admit, deny, or otherwise answer
all material allegations of the pleading to which it responds. It shall state any facts deemed to show an
affirmative defense and contain as many additional defenses as the pleader may claim.

An answer shall state the name, address and telephone number of the person filing the answer, the
person or entity on whose behalf it is filed, and the attorney representing that person, if any.

Any allegation in the petition not denied in the answer is considered admitted. The presiding officer
may refuse to consider any defense not raised in the answer which could have been raised on the basis
of facts known when the answer was filed if any party would be prejudiced.

6.11(4) Amendment. Any notice of hearing, petition, or other charging document may be amended
before a responsive pleading has been filed. Amendments to pleadings after a responsive pleading has
been filed and to an answer may be allowed with the consent of the other parties or in the discretion of
the presiding officer who may impose terms or grant a continuance.

605—6.12(17A) Service and filing of pleadings and other papers.

6.12(1) When service required. Except where otherwise provided by law, every pleading, motion,
document, or other paper filed in a contested case proceeding and every paper relating to discovery in
such a proceeding shall be served upon each of the parties of record to the proceeding, including the
person designated as advocate or prosecutor for the state or the agency, simultaneously with their filing.
Except for the original notice of hearing and an application for rehearing as provided in Iowa Code
section 17A.16(2), the party filing a document is responsible for service on all parties.

6.12(2) Service—how made. Service upon a party represented by an attorney shall be made upon
the attorney unless otherwise ordered. Service is made by delivery or by mailing a copy to the person’s
last-known address. Service by mail is complete upon mailing, except where otherwise specifically
provided by statute, rule, or order.

6.12(3) Filing—when required. After the notice of hearing, all pleadings, motions, documents or
other papers in a contested case proceeding shall be filed with the presiding officer as identified in the
notice of hearing. All pleadings, motions, documents or other papers that are required to be served
upon a party shall be filed simultaneously with the Homeland Security and Emergency Management
Department, 7900 Hickman Road, Suite 500, Windsor Heights, lowa 50324.

6.12(4) Filing—when made. Except where otherwise provided by law, a document is deemed filed
at the time it is delivered to the emergency management division, delivered to an established courier
service for immediate delivery to that office, or mailed by first-class mail or state interoffice mail to that
office, so long as there is proof of mailing.

6.12(5) Proof of mailing. Proof of mailing includes either: a legible United States Postal Service
postmark on the envelope, a certificate of service, a notarized affidavit, or a certification in substantially
the following form:
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I certify under penalty of perjury and pursuant to the laws of lowa that, on (date of mailing), I
mailed copies of (describe document) addressed to the (agency office and address) and to the
names and addresses of the parties listed below by depositing the same in (a United States post
office mailbox with correct postage properly affixed or state interoffice mail).

(Date) (Signature)
[ARC 2325C, 1AB 12/23/15, effective 1/27/16]

605—6.13(17A) Discovery.

6.13(1) Discovery procedures applicable in civil actions are applicable in contested cases. Unless
lengthened or shortened by these rules or by order of the presiding officer, time periods for compliance
with discovery shall be as provided in the Iowa Rules of Civil Procedure.

6.13(2) Any motion relating to discovery shall allege that the moving party has previously made a
good-faith attempt to resolve the discovery issues involved with the opposing party. Motions in regard to
discovery shall be ruled upon by the presiding officer. Opposing parties shall be afforded the opportunity
to respond within ten days of the filing of the motion unless the time is shortened as provided in subrule
6.13(1). The presiding officer may rule on the basis of the written motion and any response, or may order
argument on the motion.

6.13(3) Evidence obtained in discovery may be used in the contested case proceeding if that evidence
would otherwise be admissible in that proceeding.

605—6.14(17A) Subpoenas.

6.14(1) Issuance.

a. An agency subpoena shall be issued to a party on request. Such a request must be in writing.
In the absence of good cause for permitting later action, a request for a subpoena must be received at
least three days before the scheduled hearing. The request shall include the name, address, and telephone
number of the requesting party.

b.  Except to the extent otherwise provided by law, parties are responsible for service of their own
subpoenas and payment of witness fees and mileage expenses.

6.14(2) Motion to quash or modify. The presiding officer may quash or modify a subpoena for any
lawful reason upon motion in accordance with the Iowa Rules of Civil Procedure. A motion to quash or
modify a subpoena shall be set for argument promptly.

605—6.15(17A) Motions.

6.15(1) No technical form for motions is required. However, prehearing motions must be in writing,
state the grounds for relief, and state the relief sought.

6.15(2) Any party may file a written response to a motion within ten days after the motion is served,
unless the time period is extended or shortened by rules of the agency or the presiding officer. The
presiding officer may consider a failure to respond within the required time period in ruling on a motion.

6.15(3) The presiding officer may schedule oral argument on any motion.

6.15(4) Motions pertaining to the hearing, except motions for summary judgment, must be filed and
served at least ten days prior to the date of hearing unless there is good cause for permitting later action
or the time for such action is lengthened or shortened by rule of the agency or an order of the presiding
officer.

6.15(5) Motions for summary judgment. Motions for summary judgment shall comply with the
requirements of lowa Rule of Civil Procedure 237 and shall be subject to disposition according to the
requirements of that rule to the extent such requirements are not inconsistent with the provisions of this
rule or any other provision of law governing the procedure in contested cases.

Motions for summary judgment must be filed and served at least 45 days prior to the scheduled
hearing date, or other time period determined by the presiding officer. Any party resisting the motion
shall file and serve a resistance within 15 days, unless otherwise ordered by the presiding officer, from
the date a copy of the motion was served. The time fixed for hearing or nonoral submission shall be not
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less than 20 days after the filing of the motion, unless a shorter time is ordered by the presiding officer.
A summary judgment order rendered on all issues in a contested case is subject to rehearing pursuant to
6.28(17A) and appeal pursuant to 6.27(17A).

605—6.16(17A) Prehearing conference.

6.16(1) Any party may request a prehearing conference. A written request for prehearing conference
or an order for prehearing conference on the presiding officer’s own motion shall be filed not less than
seven days prior to the hearing date. A prehearing conference shall be scheduled not less than three
business days prior to the hearing date.

Written notice of the prehearing conference shall be given by the presiding officer to all parties. For
good cause the presiding officer may permit variances from this rule.

6.16(2) Each party shall bring to the prehearing conference:

a. A final list of the witnesses who the party anticipates will testify at hearing. Witnesses not listed
may be excluded from testifying unless there was good cause for the failure to include their names; and

b. A final list of exhibits which the party anticipates will be introduced at hearing. Exhibits other
than rebuttal exhibits that are not listed may be excluded from admission into evidence unless there was
good cause for the failure to include them.

c¢.  Witness or exhibit lists may be amended subsequent to the prehearing conference within the
time limits established by the presiding officer at the prehearing conference. Any such amendments
must be served on all parties.

6.16(3) In addition to the requirements of subrule 6.16(2), the parties at a prehearing conference
may:

Enter into stipulations of law or fact;

Enter into stipulations on the admissibility of exhibits;

Identify matters which the parties intend to request be officially noticed;
Enter into stipulations for waiver of any provision of law; and

e.  Consider any additional matters which will expedite the hearing.

6.16(4) Prehearing conferences shall be conducted by telephone unless otherwise ordered. Parties
shall exchange and receive witness and exhibit lists in advance of a telephone prehearing conference.

U0 TR

605—6.17(17A) Continuances. Unless otherwise provided, applications for continuances shall be made
to the presiding officer.

6.17(1) A written application for a continuance shall:

a. Be made at the earliest possible time and no less than seven days before the hearing except in
case of unanticipated emergencies;

b.  State the specific reasons for the request; and

c.  Be signed by the requesting party or the party’s representative.

An oral application for a continuance may be made if the presiding officer waives the requirement for
a written motion. However, a party making such an oral application for a continuance must confirm that
request by written application within five days after the oral request unless that requirement is waived by
the presiding officer. No application for continuance shall be made or granted without notice to all parties
except in an emergency where notice is not feasible. The agency may waive notice of such requests for
a particular case or an entire class of cases.

6.17(2) In determining whether to grant a continuance, the presiding officer may consider:
Prior continuances;
The interests of all parties;
The likelihood of informal settlement;
The existence of an emergency;
Any objection;
Any applicable time requirements;
The existence of a conflict in the schedules of counsel, parties, or witnesses;
The timeliness of the request; and

0TV AN R
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i.  Other relevant factors.
The presiding officer may require documentation of any grounds for continuance.

605—6.18(17A) Withdrawals. A party requesting a contested case proceeding may withdraw that
request prior to the hearing only in accordance with agency rules. Unless otherwise provided, a
withdrawal shall be with prejudice.

605—6.19(17A) Intervention.

6.19(1) Motion. A motion for leave to intervene in a contested case proceeding shall state the
grounds for the proposed intervention, the position and interest of the proposed intervenor, and the
possible impact of intervention on the proceeding. A proposed answer or petition in intervention shall
be attached to the motion. Any party may file a response within 14 days of service of the motion to
intervene unless the time period is extended or shortened by the presiding officer.

6.19(2) When filed. Motion for leave to intervene shall be filed as early in the proceeding as possible
to avoid adverse impact on existing parties or the conduct of the proceeding. Unless otherwise ordered,
a motion for leave to intervene shall be filed before the prehearing conference, if any, or at least 20 days
before the date scheduled for hearing. Any later motion must contain a statement of good cause for
the failure to file in a timely manner. Unless inequitable or unjust, an intervenor shall be bound by any
agreement, arrangement, or other matter previously raised in the case. Requests by untimely intervenors
for continuances which would delay the proceeding will ordinarily be denied.

6.19(3) Grounds for intervention. The movant shall demonstrate that (a) intervention would not
unduly prolong the proceedings or otherwise prejudice the rights of existing parties; (b) the movant
is likely to be aggrieved or adversely affected by a final order in the proceeding; and (c) the interests of
the movant are not adequately represented by existing parties.

6.19(4) Effect of intervention. If appropriate, the presiding officer may order consolidation of the
petitions and briefs of different parties whose interests are aligned with each other and limit the number
of representatives allowed to participate actively in the proceedings. A person granted leave to intervene
is a party to the proceeding. The order granting intervention may restrict the issues that may be raised
by the intervenor or otherwise condition the intervenor’s participation in the proceeding.

605—6.20(17A) Hearing procedures.

6.20(1) The presiding officer presides at the hearing, and may rule on motions, require briefs,
issue a proposed decision, and issue such orders and rulings as will ensure the orderly conduct of the
proceedings.

6.20(2) All objections shall be timely made and stated on the record.

6.20(3) Parties have the right to participate or to be represented in all hearings or prehearing
conferences related to their case. Partnerships, corporations, or associations may be represented by any
member, officer, director, or duly authorized agent. Any party may be represented by an attorney or
another person authorized by law.

6.20(4) Subject to terms and conditions prescribed by the presiding officer, parties have the right to
introduce evidence on issues of material fact, cross-examine witnesses present at the hearing as necessary
for a full and true disclosure of the facts, present evidence in rebuttal, and submit briefs and engage in
oral argument.

6.20(5) The presiding officer shall maintain the decorum of the hearing and may refuse to admit or
may expel anyone whose conduct is disorderly.

6.20(6) Witnesses may be sequestered during the hearing.

6.20(7) The presiding officer shall conduct the hearing in the following manner:

a. The presiding officer shall give an opening statement briefly describing the nature of the
proceedings;

b.  The parties shall be given an opportunity to present opening statements;

c.  Parties shall present their cases in the sequence determined by the presiding officer;
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d.  Each witness shall be sworn or affirmed by the presiding officer or the court reporter, and be
subject to examination and cross-examination. The presiding officer may limit questioning in a manner
consistent with law;

e.  When all parties and witnesses have been heard, parties may be given the opportunity to present
final arguments.

605—6.21(17A) Evidence.

6.21(1) The presiding officer shall rule on admissibility of evidence and may, where appropriate,
take official notice of facts in accordance with all applicable requirements of law.

6.21(2) Stipulation of facts is encouraged. The presiding officer may make a decision based on
stipulated facts.

6.21(3) Evidence in the proceeding shall be confined to the issues as to which the parties received
notice prior to the hearing unless the parties waive their right to such notice or the presiding officer
determines that good cause justifies expansion of the issues. If the presiding officer decides to admit
evidence on issues outside the scope of the notice over the objection of a party who did not have actual
notice of those issues, that party, upon timely request, shall receive a continuance sufficient to amend
pleadings and to prepare on the additional issue.

6.21(4) The party seeking admission of an exhibit must provide opposing parties with an opportunity
to examine the exhibit prior to the ruling on its admissibility. Copies of documents should normally be
provided to opposing parties.

All exhibits admitted into evidence shall be appropriately marked and be made part of the record.

6.21(5) Any party may object to specific evidence or may request limits on the scope of any
examination or cross-examination. Such an objection shall be accompanied by a brief statement of the
grounds upon which it is based. The objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record. The presiding officer may rule on the objection at the time it is made
or may reserve a ruling until the written decision.

6.21(6) Whenever evidence is ruled inadmissible, the party offering that evidence may submit an
offer of proof on the record. The party making the offer of proof for excluded oral testimony shall
briefly summarize the testimony or, with permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it shall be marked as part of an offer of proof
and inserted in the record.

605—6.22(17A) Default.

6.22(1) If a party fails to appear or participate in a contested case proceeding after proper service of
notice, the presiding officer may, if no adjournment is granted, enter a default decision or proceed with
the hearing and render a decision in the absence of the party.

6.22(2) Where appropriate and not contrary to law, any party may move for default against a party
who has requested the contested case proceeding and has failed to file a required pleading or has failed
to appear after proper service.

6.22(3) Default decisions or decisions rendered on the merits after a party has failed to appear or
participate in a contested case proceeding become final agency action unless, within 15 days after the
date of notification or mailing of the decision, a motion to vacate is filed and served on all parties or
an appeal of a decision on the merits is timely initiated within the time provided by rule 6.27(17A). A
motion to vacate must state all facts relied upon by the moving party which establish that good cause
existed for that party’s failure to appear or participate at the contested case proceeding. Each fact so
stated must be substantiated by at least one sworn affidavit of a person with personal knowledge of each
such fact, which affidavit(s) must be attached to the motion.

6.22(4) The time for further appeal of a decision for which a timely motion to vacate has been filed
is stayed pending a decision on the motion to vacate.

6.22(5) Properly substantiated and timely filed motions to vacate shall be granted only for good
cause shown. The burden of proof as to good cause is on the moving party. Adverse parties shall have
ten days to respond to a motion to vacate. Adverse parties shall be allowed to conduct discovery as to
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the issue of good cause and to present evidence on the issue prior to a decision on the motion, if a request
to do so is included in that party’s response.

6.22(6) “Good cause” for purposes of this rule shall have the same meaning as “good cause” for
setting aside a default judgment under lowa Rule of Civil Procedure 236.

6.22(7) A decision denying a motion to vacate is subject to further appeal within the time limit
allowed for further appeal of a decision on the merits in the contested case proceeding. A decision
granting a motion to vacate is subject to interlocutory appeal by the adverse party pursuant to rule
6.25(17A).

6.22(8) If a motion to vacate is granted and no timely interlocutory appeal has been taken, the
presiding officer shall issue another notice of hearing and the contested case shall proceed accordingly.

6.22(9) A default decision may award any relief consistent with the request for relief made in the
petition and embraced in its issues (but, unless the defaulting party has appeared, it cannot exceed the
relief demanded).

6.22(10) A default decision may provide either that the default decision is to be stayed pending a
timely motion to vacate or that the default decision is to take effect immediately, subject to a request for
stay under rule 6.29(17A).

605—6.23(17A) Ex parte communication.

6.23(1) Prohibited communications. Unless required for the disposition of ex parte matters
specifically authorized by statute, following issuance of the notice of hearing, there shall be no
communication, directly or indirectly, between the presiding officer and any party or representative of
any party or any other person with a direct or indirect interest in such case in connection with any issue
of fact or law in the case except upon notice and opportunity for all parties to participate. This does
not prohibit persons jointly assigned such tasks from communicating with each other. Nothing in this
provision is intended to preclude the presiding officer from communicating with members of the agency
or seeking the advice or help of persons other than those with a personal interest in, or those engaged in
personally investigating as defined in subrule 6.9(2), prosecuting, or advocating in, either the case under
consideration or a pending factually related case involving the same parties as long as those persons
do not directly or indirectly communicate to the presiding officer any ex parte communications they
have received of a type that the presiding officer would be prohibited from receiving or that furnish,
augment, diminish, or modify the evidence in the record.

6.23(2) Prohibitions on ex parte communications commence with the issuance of the notice of
hearing in a contested case and continue for as long as the case is pending.

6.23(3) Written, oral or other forms of communication are “ex parte” if made without notice and
opportunity for all parties to participate.

6.23(4) To avoid prohibited ex parte communications, notice must be given in a manner reasonably
calculated to give all parties a fair opportunity to participate. Notice of written communications shall be
provided in compliance with rule 6.12(17A) and may be supplemented by telephone, facsimile, electronic
mail or other means of notification. Where permitted, oral communications may be initiated through
conference telephone call including all parties or their representatives.

6.23(5) Persons who jointly act as presiding officer in a pending contested case may communicate
with each other without notice or opportunity for parties to participate.

6.23(6) The executive director or other persons may be present in deliberations or otherwise advise
the presiding officer without notice or opportunity for parties to participate as long as they are not
disqualified from participating in the making of a proposed or final decision under any provision of
law and they comply with subrule 6.23(1).

6.23(7) Communications with the presiding officer involving uncontested scheduling or procedural
matters do not require notice or opportunity for parties to participate. Parties should notify other parties
prior to initiating such contact with the presiding officer when feasible, and shall notify other parties
when seeking to continue hearings or other deadlines pursuant to rule 6.17(17A).

6.23(8) Disclosure of prohibited communications. A presiding officer who receives a prohibited ex
parte communication during the pendency of a contested case must initially determine if the effect of the
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communication is so prejudicial that the presiding officer should be disqualified. If the presiding officer
determines that disqualification is warranted, a copy of any prohibited written communication, all written
responses to the communication, a written summary stating the substance of any prohibited oral or other
communication not available in written form for disclosure, all responses made, and the identity of each
person from whom the presiding officer received a prohibited ex parte communication shall be submitted
for inclusion in the record under seal by protective order or disclosed. If the presiding officer determines
that disqualification is not warranted, such documents shall be submitted for inclusion in the record and
served on all parties. Any party desiring to rebut the prohibited communication must be allowed the
opportunity to do so upon written request filed within ten days after notice of the communication.
6.23(9) Promptly after being assigned to serve as presiding officer at any stage in a contested case
proceeding, a presiding officer shall disclose to all parties material factual information received through
ex parte communication prior to such assignment unless the factual information has already been
or shortly will be disclosed pursuant to lowa Code section 17A.13(2) or through discovery. Factual
information contained in an investigative report or similar document need not be separately disclosed
by the presiding officer as long as such documents have been or will shortly be provided to the parties.
6.2